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HEMORAND UM

T0:  Administrative Counci) DATED: November 7, 1958

FROM: Mrs. Max and Mr. Kahn : RE: " Appointment aﬂd-Tenﬁre procedures
. . wit?frespect te the iastructional
sta

& fumber of cases bave arisen in court and elsewhare that have raised questions

. gopcerning the procedures ysed ip recommending appointments, reappointments and

tenure on the instructional staff. In view of these "clouds on the horizon ne

Targer then a man's hand,” it may be helpful to have this.review of the legal and
procedural basis vpon which instructional appointments are made and tepure is granted. .

APPOINTHMENTS AND PROMOTIONS

tnder the provisions of the Hew York State Comstitution {Art. ¥, Sec., 8), all

appointrents and promotions in the public service must be made according to merit

and fitness to be ascertained, as Tar as practicable, by eramination which, as far
a5 practicable, shall be conpelitive, :

: The legislature has determined that in the case of appointments and promotions
" ip the instructional staff of the Boavrd of Higher Education, the beard shall deter-
mine io what extent sxaminations are practicable to ascertain merit and fitness and,
Cin st far as examinations are deemed practicable, to what exient such examinations
shoutd be compatitive {Ecducation law, Sec. 6206, subd. 7Y, To that end the board
appointed a2 commities which investigated the practicability of holding examinations -
with respect Lo positions on the Instrpctional staff. On the basis of a study of
college practices throughout the country, the commitiee submitfed 2 report {1941
Minutes of the Board of Higher Education, p. 341, Apri} 28, 1347) recommending that
compatitive examinations be deemed fmpracticable for.certain Instructional pisition
. and thet procedures for recriritment and scrutiny by coliege faculty committess and
college officers be used in Tieu of formal examinations. The committee siated {p. 347):

ek The bylews of the Board have bzen made explicit in prescribing the
procedure by which recopmendatins for appointimient fo the instructional
staff are made, It is & procedurs involving an analysis and evaluation of
the professional records and achicvements of the applicants involved by a
- - Committee of the department, by a Joint cosmittee of heads of 2t} depart-

" ments and by the president of the coliege. The education, graduate work,
publications, teaching experience, resgarch record and numeraus ¢ther Factors
evaivated by the Facuity commitiees and the President in considering candidates
for positions are referred Yo in some detail in the communication from the
presidents of the ¢ity collegss as set forith in Appendix B, It is definitely
and clearly a procedure that is equivalent, at the least, fo an tnassexblad
civil service examination.

Hith the cooperation of the faculties the present bylaws were Tormulated selbting
T up eppointment committess in the deparimenis, review by college committees and the
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president, and final approval by the board,

the underlying assumptions which Justify the procedures established by Ithe
bylaws are:

1. That there is a thorough search for the best possible person for the spst,
2, That sources most Tikely to sroduce suitable candidates are solicited
- {other colleges, professional associations, recosmendafions from
professional sources, ete,}. -
3, That an evaluation is made by the appropriste Taculty committee of .
© those recommended, as well as those who have themselves filed applications.

Procedurally, 1t 15 desireble that written material Jisting the candidate'’s
training and experience and recommendations from those professionally gqualified to
sass ppon his work be kept on file and be of sufficient quality o that if thay -
ware reviewed by someone else with knowledge and experience, that person or agency
gould reasonably come to the same concltsion as the faculty commities. It would
be helpful to have this writien material retained for d lezst one year beyond the
date when the candidale's services are terminated. If an appeal concerning the
termination of such services s pending, this written material should be retaipad

at Teast untii the appeal is disposed of,
' ' TENURE

The bytaws provide that reappointment on annual salary to certain $nstructipmal’
titles for a fourth Tull year shall carry with ¢ tenure on the Instructional staff
{sec. 1.2}, Since we do not have Tormal examinations prior to initial appointment,
the probationary peviod is Intended o be an iptegral part of the examimation [l
cess. Hence it is important that each depsriment arrange orderly and specific

procedures for evaluation of each probationer.

. ¥hen the Tenure taw and bylaws weve framed, there was gensral agrecment BRONY
renresentatives of the faculty and the board that appoiniment of an instructor for -
one year, or two years, or three years did not carry with it a presumption of tenure.
There was agreement that the best pessible persons should be scught and that tenure
should be recommended not on the basis of ability to meet minimum qualifications,
hut on a high standard of excelience and increasing usefulness as a teacher and
schotap, Hente non-reappointment for a second, or 2 third, or & fourih year doas
not necessavily depend upon poor performance. The possibility of securing 2 mors’
qualified candidate & year Yater, or fwo years later may very well be 3 factor in
deciding upan reappointment or hon-reappointment of am existing instrucior,
~conditions of enreiment, budget, flexibility of teaching staff are also relevant
factors in coming to a decision concersing tenurs.

. Howaver, it is important that there be aveilable objective evaluations which
Justify whatever copciusion the committes comes to.  There 15, of course, df fferencs

of opinion with respect io ihe relafive weight that should be assigned o visits

to classrooms, teaching ability, research, publications, envolment 10 an dnstructor's

coursz, opinions of colleagues and students, and other criteria. However, whatever

criteria are used, they sould provide an sbjective and subjective record which, if

raviewed by someone else, would indicate 2 reasonable basis for the determination

of the department copmittes,



Since fow of us have infallible memories which can recall oral reports or vews
with conplete aceuracy, provision should be made for written reporis, The fact that
the candidate's competence and abilities have been discussed with him and that he
has been given an indication wherever possible of the areas of his weaknesses and
strengths should be poted in a written meporandum, There are numerous objective
and subjective vatues thit go intp a defermination of a candidate's #bility and
though it may sometimes be gifficult to be specific, every effort should be made
to minimize the-sphjective criteria and fo test those that are used by submission
to a committes for determination, -

For al't practical purposes, decisions as fo tenure must be made within 2 1/2
years after a candidate’s appointmeni. Since there is a time.interval before
evaluation can begin, the period of observation {5 relatively short. Accordingly,
oheervations and evaluations, once begun, should be consistent and consecutive,
yather than sporadic. Notes concerning such evaluations should be made at the
time of the evaluation and placed on file. ' )

Bylaw sec. 8.2 charges the Chairman of & Depariment wifh the responsibility

“far assuring careful observation and quidance of those members of the instruce
. tiopat staff of the department who are on temporary appointment., The chajrmn
of the depariment, when recommerding such temporary appointees for a permapent
apprintment shal) make full report fo the president and the commitlee on faculty
personnel and budget regarding the appointees’ teacher gualifications and
classroom work, the relationship of satd appoiniees with thetr students and
colleagues, and thelr professional and creative work.” '

tach candidate should be informed as carly as possible of the intention not
to reappoint him for the succeeding year if such non-reappointment is probabile,
The bylaws provide for written notice by April Ist §f service 18 to be discontinued
at the end of the third year. The spirit of the bylaws would indicate that a Tike
disposition be made with respect to decisions at the end of the first and second

year, where possible,

. 1t is desirable that aotice to a candidate of board action with respect to

his appointment for the ¥irst, second and third year indicate that the sppointment
is of a iemporary nature, stating the fterminal date of the appointment and adding
“that services beyond the period indicated in the notice of appoiniment are possible
only if the Board takes affivmative action to that effect”{Sec, 11.7).

" No procedure or machinery s infallible. I& s inevitable that guesiions wit]

- be raised concerning determinations affecting faculiy appointments and tenurs.

From time to time dissatisfied candidafes attack the procedures which Jead to

determinations of non-reappaintment,. If tangible and objective records exist

. upon which the determinations atlacked were based, such altacks could be confidently
met, 1% 45 reasonshis to assume that where the procedures herefofore sutlined ave

followed, the determinations of faculty agencies will provide a constructive basis

upon which those determinations can he Justified.

WOTE: The Bylaws sections referred to in the
eriginal Novewber 7, 1358 meworandum have
been changed to the current BylTaws sections,
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: Etta 6. Grass, Acting Secretary
At f the minutes of the Boord of Higher Edication
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