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MEMORANDUM

To Legal Affatrs Designees
Froam; Frederick P. Schafler @/
Re. Religious Accomimodation of Students

O oifice regularly receives inguiries concerning requests by students for difforent types
of religions accommodations. This memorandum provides a gencral deseription of the law
governimg such requests, the principies that should inform decisions on reguests, and some
examples of guidance given on past requests,

Legeal Overview

As a public aniversity, CUNY i3 subject to the requirements of the Free Fxercise Clause
of the First Amendment, as interpreted by the Supreme Court. The First Amendmoent states:
“Congress shall make no law respecting an establishment of redigion, or prohibiting the fiece
exereige thereod”  The Free Exercise Clause has beens [nferprefed both to prohibit the state from
puttishing the expression of particuiar beliefs and, in cerlaln circumsiances, o require it to
accommodate religious practices.

I the seminal case on religious accommodation under the First Amendment,
Employvment Division Peportment of Fluman Resowrces vo Smith, 494 115, §72 {1990, the Court
held that the right o free exercise does not releve a person from the oblipation 1o comply with a
neuteal law of general applicability. Refusing to apply striet seruting, the Coust in Smith upheld
the denrd of tnemplovment bepefits to individuals erminated from thelr posinons for violating
state confrolied substance laws, despite their claim that such laws violated their religions beliefs
conceraing the sacramental use of pevote. The Court left open the possibility of applying
heiphtened sorutiny analysis when a case involves both a free exercise claim and another
consittutional elaim, such as freedom of speech o assoclstion, this is referred o oy the “hybrid
rights” doclrine.

Thus, after Swith, a claim for religious sccommodation made by a student under the Free
Exercise Clause must demonstrate either (1) the collepe™s policy 15 not peneraliy applicable; (i)
the policy 15 not peulral; or {13t} the policy implicates another constitutional provision. If the
student meets that burden, the university then must show that its poliey is justified by a




compelling sate intorest in order to prevail, Practically speaking, in most cases it will not be
possible to satisfy the compelling interest standard,

General applicabiliy

Te be successful in a general applicabifily chalienge, 8 clabmant may show that a policy
has a secular exceplion, such that the faitlure to make an exception to the rile for religious
reasons is discriminatory, The government is no! permitted #0 treat a request for religious
accommodation lese favorably than 4 request for secular accommodation unless there i a
compeiling reason for doing so. See Church of the Lukumi Babahu Aye, Tnc. v. City of Higleah,
3G8 115, 520 *1993) {ordinance prohibiing the unnecessary Killing of animals, which had
several seculayy exemptions inchwding fishing, could not be applisd to outlaw animal sacrifice by
the Santeriz conpregation), If there are no exceptions, a rule s presumptively generally
applcable, and a shrdent will not have a dpht 1o a religious exemption from it

in the higher education context, in Rader v, Johmston, 924 F. Supp. 1540 (D, Neb, 1994},
a freshman student at the University of Nebraska sought an exemption from: a campus rule
requiring full-tiene freshman shudends to Hve op-campus based on his religious belief that living
in & college dormitory would disrupt his Christian fifestyle. While the University argued that the
parietal policy prometed academic achievement and tolerance and fostered diversity, it had threc
gxceptions to the poloy and had granted other exeeptions in mdividual circumstances, The three
exceplions were for commuter students Hiving with their pavents, freshmen stedents 19 or older,
and married stodents. In light of these exceptions, and a record showing that, in application, the
exceptions had resuled in only about two-thirds of freshman students Bving on campus, the
court in Rader conchirded that the role was not generally applicalde. Therefors, the court held
that the student’s religious belefs should be accommodated.

MNettrality

A challenge may also be based on a rale’s lack of neutralty. In Rader, the court found
that the parietal rule was not newtral to religion, noting that the University had formerly
accommodated freshman students i an off-campus Christian facility but then had sbandoned
that practice, that the adiministrator who denied the request had rot conducted any fact-finding,
that other individualized exempiions had been granted with Hitle or no inguiry into the studems'
Exctual assertions while the plaintiff’s asserfions of religious reguiremernts had been dismissed as
vittrug. Thus, in g case in which & mpnber of secular exemptions are made on individualized
bases, ad 1 relipious exemption is denied, the court may very well find the denial
discriminatory,

Hybri¢ Righty

I practice, the hybeid rights approach has been applied sporadicatly and inconsistently
by courts; many courts avold deciding hvbrids righis questions by determining that plaintiffs’
glaims of vielation of a constitutional right are too weak, finding a cormpelling state interest
nonetheless, or finding that & law does not impose a subsiantial burden on a religious practice.
Fowever, if 2 student makes a claim that a college policy or practics impinges on, for example,



ireedom of speech, assoctalion, or another right in addition o free exercise, that case may be
seratinized more strictly vnder the hvbnd rights docttine,

State Law

in addition to the First Amendment, New York state law provides for religious
accommaodation i the speeific situation in which a stadent, ecause of religpious beliefs, 1s unable
to attend classes or take an examination on 2 parliculer day or days, N.Y. Fducation Law § 224.
a. Under this statute, it is & college’s responsibility 1o alow for reschedoling of examinations or
the opportunity to make up work missed in these cireumstances. The law also specifically
provides for allowing make up classes or examminstions if regular classes o examinations are
hetd on Friday after four o'clock pan. or on Saturday; this provision is referred 1o as the
“Sabbath law.”

General Principles in ¥vatuatine Stadenf Reguests for Relivious Accommedation

A3 is apparent from the above discussion, wm applying First Amendment Free Exercise
Chagse principles, courts have conducted extensive factual inguiries fo determine if rules have
been gencrally applicable and peutrally administered. Although the test for violation of the Free
Exercise Clanse is not facially sitingent, in practice these cases ofien are difficult and
unprediclable. Indeed, since CUNY colleges, hke most educational institutions, are accustomed
to constdering and grapting reasonable student requests for individualized treatmment, in practice
there may well be many examples of exceptions to rules of general applicability,

Thus, while the legal reguirements for granting student teguests for religious
accommodaion differ from and we oot as strict as those for accommodating disabled students, in
practice the analysis and result should not be altogether different. In general, if you receive a
request for religious accommodation, it should be yowr practice to provide an accommodation
uniess there are vary good reasons for aot doing so. Generally, the student’s relipious sineerity
should not be questioned, and the main anatysis will involve determining if the request can be
rgasonably accommodated without ntertering with pedagogical or other eritical goals.

Probably the two mest commeon types of accommodations requested are () scheduding
accornmodations and (i1} content accommodations. In general, requests for scheduling
acconunodations for religious reasons should be accomimodated, particularly in hght of the
requirepnents of NUY. Education Law § 224-a. For example, if a religious holiday conflicts with
a class meeting or the date that an assignment is due, a facuity member should be able to arvange
for the student to nake up the work missed or to complete the assignment on a diffevent date,
Under state law, scheduling make up classes or examinations is requived “where 15 it possible
anpd practicable fo do 50.” Thus, only if offering a make up to the student 13 virtually impossible
should it be denied.  Further, state law mundates that “no adverse or prejudicial effects shall
result 4o any student” who asks for an sccommodation under the Jaw, While this provision is
amblguous, it appears to mean that a student’s {ailure to atlend clagses or examinations because
of a relipious holiday may not be {aken into aceount in caloulating that student™s grade for the
COURSE,



Content aceomnmodations create more difficnities. These are requests {or modifications
of otherwise penerally applicable course requirements for religicus reasons. In general, the
colege and ity faculty members are responsible for deternmning the content of the comicuium,
Students are expected to study and discuss ideas in class, even if such ideas run connler o
sincerely-held rehigious beliefs, OF Yacovelli v, Moeser, 2004 WL 1144183 (MDN.C, May 20,
2004 {oriemtation program reguiring incoming freshman fo read 2 book about the Islamic
religion was an academic exercise that did not imterfere with the Free Exercise of students’
redigion, particularly s light of alterative allowing those with religious objections to the book to
write & paper explaiung their objections in Heu of analyzing the book itself). Morcover, if a
student has strong objections to the conten? of a class’s cumicubun, and the faculty member does
not wish te accommodate the student’s objections, the student may choose not o take or to
withdraw from the class in a timely manner.

However, i withdrawal 13 not a viable option, particularly if the course is a required one
for the student, and the faculty member does not wish to provide an alternative to the student, the
enllege should consider the student’s request {for accommodation. Such a request should be
gvaiuated by answering the following question: Are reasonable alternative means of satisfving
the curricutar requirernent and achieving is pedagogical goal possible? In consultation with the
faculty member teaching the class, the college should consider the difficulty of administering the
accommaodation, the burden on the student’s sincerely-held core beliefs, and the importance of
the particniar requirement 10 the course, The college should also determiine whether exceptions
of alternatives 1o satisfying the requirernent have been allowed in the past.

A recent case involving a request for content accommodation demonsirates the noed 1o
anadyie requests ixHvidually to determine and assess the particular facts in each case. In Axson-
Flynn v, Johnston, 356 F.3d 1277 (10 Cir. 2004), 2 University of Uiah stadent in the
Pniversity’s actor training program raised objections to reciting certain fines in a script that
contained four-letter expletives because of her religious obiection to those words, While she was
permitted to omit those words from her Hnes, she then was advised that she had to leave the
program or modily her values, She withdrew from the program and brought sulf on free exercise
and free speech grounds. The district cowrt initially dismisged her claims, finding that the
perfonmance requirement was facially neulral and of general applicability, and effectively
deferring to the faculty’s pedagogical goals for the program. The cowt of appeals, however,
reversed for additional fact-finding based targely upon ovidence that exceptions kad been granted
i the past to other students and o Axson-Flyon hersel§ and that comments allegedly had been
made quostioning the siacerity of the stadent’s beliefs.

Exampies of Recent Bequests and Determinations

The resoiution of reguests for religious accommodation at different CUNY colleges
should be Husirative of how to analyie such requests.

My office assisted with responses to bwo reguests For content accommaodations, I one
case, ¢ stadent asked to be excused from participating in the dissection of a cat in a biology class
because of her religious beliefs. After determining that the pedagogical purpose of the dissection
coukd be met through a reasonable alternative, which included buiiding a clay model of the




hwman museular, venous, and arterial systems, the college decided to excuse the student from
that requirernent. i contrast, a sludent™s request that she not be required 1o read Dante’s Inferno
and Sundiata, s Mali epic, becauge of her religious beliefs was demded; study of these works wag
a core reguirement of the course, and therefore it was not reasonable to allow the student to be
excused from this part of the curriculum.

{n response to a student's reguegt for a dedicated oo fo engage in private prayer severa]
times a day, the college determited to accommodate that request and found a room for the
studeni. Although colleges are not required to set aside an area for religious use, # does not
violate the Establishment Clause of the First Amendment to do so. Sante Fe Independent Sehoal
Districi v Doe, 126 5. €L 22606 (2000}, Accordingly, this tyvpe of request ordinarily should be
granted if space is available and Hs use for prayer would not inferfere with other uses. In
addition, if a college has allowed students of one refiglon to use space, it must allow students of
other religions the same degree of actess 10 tha! space,

Another inguiry involved a student who wished to wear & ceremonial knife for religions
reasons while on catnpus, in condlict with CUNY rules probibiting the carryving of weapons. In
that Gase, security officers bad found the knife, and our office was asked whether the student had
to be sllowed o canry # as a religions accommodation. In this circumstance, there were no
gxceplions to this rule of general applicability. Moreover, the public safety concerns overrode
the student’s interest in religiows accommodation. Therefore, i was our determpination that
refigious aceonnodation was not appropriate I this case.

LA

F1 s, while efforts showld be made o grant stadents” requesis for relpious
accommodation whenever possible, each request should be anaivzed on s own facts and
decided accordingly. Many of these requests present difficult issues. and therefore consuliation
with the Office of General Counsel is appropriate in those cases. I you have a question ahout an
incividual student reguest for religious accommeodation, please consult with either Kathy
Rayvmond (Katherine, Ravimond@mail ooy oda or {2123 794.5759) or Hilary Kleln
(Vi lary KlebviimaiLocunv.edu or (2123 794-54723,
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